IN THE HIGH COURT OF JUDICATURE AT MADRAS
DATED : 01.04.2013
CORAM

THE HONOURABLE MR. JUSTICE K.MN.BASHA
AND
THE HONOURABLE MR. JUSTICE P.ODBEVADASS

HCP.NC.1908 of Z011
and M.P.Mo.l of 2D13

Sushil Mandal --m..‘ng::zi.umm:
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1.The Btate
rep. By the Inspector of Police
Zipcot Police Station, Heosur 8
Krishnagiri District ¥a

2. Rajkumar

3.The Additional Director General'ofrvoiice B
CBCID, Chennai. i nequgd
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Prayer:- Habeag Corpus Petition :ilaq \undmr A@k;cié 226 of the A
Constitution of India praying for a wri Eaaf Eorpus dirscting
the respondents herein to produce ¥k ogﬁr'gﬁ%agrsandaah, son of

Sushil Mandal, aged about 17 years, now ufider illegal custody of the

2 regpondent herein hefore this Court and sat hl ~at liberty :

For petitioner : Pr. V suresh a ;

For respondents 2 Hr-thMMhanbiuutei, mAdL. Eublic Erosscutqr
tor RL and R3
Mr.L.Baskaran for Mr.v. R.Bhanmuganashan
for RZ
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[Order of the Court was made By K.N.BASHA, J. & P.DEVADASS, 7.]

The petitioner, rather or the detenu, has coma forward with this
petition, seeking for the relief of direction to  the raspondeﬂt&j
herein to produce petitioner's son Sandesh, son of Sushil Mandal,
aged about 17 years, now under illegal custody of the 2% respondunt
herein before this Court and get him at Liberty.
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2. The patitionsr has also filed Miscellaneous Petition in.

M.P.No.1l of 2013 with the prayer to transfer the anesrlgatian in

Crime No.368 of 2011 on the file of the SIPCOT Poliete Steuone.-

Krishnagiri District to the Central Bureau of Inveat.ignt.ion (CBI) .

3. Heard Dr.V.Suresh, learned rcounsel for the pninomrgf
Mr.A.N.Thambidurai, learned Additional Public Propgsecutor, appaara.ng‘.

for the first and third respondent and Mr.L.Baskacran, 1eaxnnd coungel
for the second respondent.

4. This 1is a pathetic and unfortunate  case, wherein, the
patitioner wiz., father of tha detewu, the miesing hoy viz., mmdnih’

has come forward with this petition with a fond hope to thet of

et
that his son is very much alive mgWﬁu;d have bpesn Kep ”'*m"'zame“

undisclogsed placa.

Nt

5. After filingiof this H.COP; the pe;i.m:bnsr‘ harninr eppe;amed

before this Court seversl times as party—lnﬁpsﬁ@nﬁand ‘represented
the matter. On the direction of this Court, the Jdocal police filed
status  report, which was extracted in our ‘sarlier order dated
11.07.2012 is hereunder:-

ozt thig matgan_ ; hi;s Court miﬁf”’h ready

directead the investigating @ gncy to file atus
report. Accordingly, a B'ﬁp% Report is f oday
before this Court by the 1 r i1t -is

stated in the said repert tm riginally ;ﬂxgaﬁe vas
registered in Cr.No.368/2011 u/s. I"M Cri PG, ;by the
1" respondent on the Pbasig of t colgplqinf ﬁ.ven by
the petitioner herein for "Boy Missing™.” It is now
gtated in the Status -Rgport :mf‘ :mg 1™ _fespondent
verified the records _relah.ng al.l. cages  of
suspicious death registarad ul,s.&\‘N “Ce.pil T and
during such perusel nf records, itm« to light thet
a case in BIPCOT Police-Btatiof, Hosur, & case in
CE.No.374/2011 was registered /g 174  Cr.p.Cl, on
24.10.2011 on the basis of the complsint given by the
VAD of Mockandapalli, SIPCOT limits, regarding the
death of an unidentified dead body aged about 40
years. It is also stated that an  Inguest was
conducted over the dead body which was' found floeating
in the Arasanatti lake water. Ptbotographs mwt bheen
taken and postmortem was conducted and at tha time of
inguest, the opinion of the withesses was that the
daad person was agad about 40 yesrs and the death is
due to drowning in the lake. It is further stated in
the report that the Diatom test with the sternum bone
preserved from the dead body wag conducted and it was
concluded that the body found, could not be that of a
bady of 40 years old pereon and steps were taken to

B
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identify the body of the deceased with that of the
miesing boy Sandesh aged sbout 17 years.

3.it is also stated in paragraph % of the Status
Report that investigation was also conducted on the
line whether due to enmity regarding love affair of
the missing boy with one g¢girl by name Monisha, the
daughter of the 2™ respondent herein, the boy might
be assaulted by few persons and would have thrown the
zaid boy into the said lake. The Ekull of the body
found in the lake was sent for supern.mpusa.tian test
with the photo of the missing boy and it is reportad
from the said test that .the.skull of the deceased
person would very well. ‘w.g@gu. to the individual, -
viz., the missing :bny.‘ £

2 and. conaiclezing,
son stating that
iy agency ig not
ensidering ‘the
ibor, we were

6. On a perusal of the abové BEid ste“tus
‘the submission made by the pttitignhr a8 party-i
the bhody, which was found hy tun a ,J;;u: inve:ti
the body of his missing * son ‘,lg
argumente of the ! ‘
constrained to change the imga police to the
CBCIB and further directed by order 1107 Z@l@,‘.ﬁ&t complate the
investigetion and to file the final report within mepe: iod of three’
months from the date of receipt of the records Emi{¢
pertaining to Crime Numbers 368/2011 dnd 374/2011 ) &

7. The matter is posted today for géwther ham; ngh Dr.v.Suresh,
the learned counsel appearing for the pw&'auomr veher :ntly contended -
that there are szavaral J.ncanuhtfuuiw nel - vaﬂ;at ne found in the

documents relied on by the invegtigating. nﬁqtnqy

B. It ig pointed out by the laatnga {féugrhl for the pet:.uaher‘,
that the police website initially rnvealed the details regarding ghign o
misging person and it was wmentioned. that the age of migsing body S o
40 years and the identificetion marks mentioned in the ‘Search Keyg ig .
that "A Black Mole on the Right Shoulder™. = 'But. in the very same.'.f
police wehsite, later, the identification marke regarding the missing
person was mentioned in the Bearch Keys as “Upper teeth slig
damage" and there is no explanation for such suqummt cnange in
respect of missing person details in the police website. The learned
coungel for the petitioner, by producing the copy of the said w te.
and also other documents contended that there are sweral gwppimms,; /
gquestions to be raised to the effect that the investigation carried
on by the easrlier agency as well as the present agency cannot be
statad to be fair and unbiased.
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5. It ie further pointed out that in the wame webgite, detaileg = -

regarding unidentified bodies were exhibited on 12.10.2012: Iris

also peinted out that in tespect of unidentified dead body tegatding.

the same Crime No.0374/2011, SBipcot Police Station, Rrishnagiri deted
24 .10.2011, it was mentionad that the drese was "Green colcr Ful :

SNArt, Lhick Blue COLOY PEnt, S811VAlESES DANLEn, ThLcK blue jactnis “ana
it is contended that according to the petitioner, tha said dress was.

not worn by the migsing boy when he left the house. It isg ulﬂo‘.__,

pointed out that in the very seme website, the bedy was mentumsd ‘ag-
fet, mtout and strong, but, according to the petitioner, his gon ig’
not like that. ; :

10. The learned coungel for tha patim.\pnar also col
in the post-mortem certificate, agﬂ,gﬁ %:\,on “that the body
male aged 40 years, wherﬁur‘ Lt s’bn wag only 17 years
at the time of missing. . The final opinion n'in the said post-
mortem certificate is to thHe effect that ""Ho
e given. Howevar, death due to compression, o&;} '" neck cannot “be
ruleg out.” 3 i % N X iy - :

itionarp n
‘present :;{. _

1l. The learned counsal‘
that the status report now L"
dated 23.01.2013 discloses he
aimply followed the earlier tind.tn s of the investiga
by the local police and there ig ne further improys
whather the body, said to have bq ‘n_‘qund and fl

to have been

xdantxhad is really the body. of R ing boy ety The present =
inwestigating agency hag come forw W the' ples vergion ‘that
there waes relationship between umthﬁr ﬁas ate “(nhme omitted) of -
the missing boy, with: a .girdi . -vﬁthw’da&ht of the second

respondent, with whom, the misﬂj%ng boy yad‘ l;gaged
and it is the version ‘as .per- the status’ r

clasemate has murdered ‘the’ miﬂ}&?’ bay»ﬂy"—fiu : 1 dnt
and that the body found . is the missing boy. It is furth
contended by the learned counsel .for-the peti.tioner that the g
report placed reliance on the DNA test, which cannot be  said
conclusive proof. Therefore, it is contended that the petibim-t is.
not having confidence in the present J.nvasta.gltinq agimr‘y via
and that ths pet:\.tlnner apprehends that he may nvat get fair ‘and
unipiasged investigation in their hands.

J/to- have :riendﬂ‘ﬂipw

12. Per contra, Mr. 'l!hanbiduzai, the J.n-rned Additioml Puhu-;:iu
Prosecutor would contend that the investigation wes conducted in &
proper manner and in accordance with law by tha CBCID police. It ig
further contended that the CBCID police took up the investigation and .
received the documents. from the earlier local police including the
post-mortem certificate and other documents. It is £pr1;hm: subm:b.t;tﬁd‘
that after the commencement of the investigation by the CBCID, they
received superimpogition test report and they have gent skull bonhe
for bone case report. It is pointed out that the GBOID police. olsof‘ ‘

inite opinion could
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taken the blood samples from the parents of the m.ss:an boy and qem:.,
for DNA Test and the test proved pomitive. It i contended that &g

per the bone case report, the age of the deceased wag Cixed am above

17 yesrs and below 22 years. The learned Additicnal = Public
Progecutor would submit that the investigation wag almost over and it
is in the final stagae.

13. HMr.L.Baskaran, learned counsel appearing for  the sacond‘
respondent would contend that the secend respondent has been
unnecessarily involved in this mstter and as the result, the entire
ﬁam:,ly is put into great hardghip. It ig further contended that in
view of this news published in newspapers, the daughter of the second
regpondent is finding difficult. to attend the college and her gte
is also affected. It is further Submitted that the second respondent
denied the allegations levelled' ‘againgt iu; in the affidavit £iled by
the petitioner. . P¥ o ;

14. We have given our car
rival contentions put forware :
materialeg available on record 50 Peruse@ latest statusg
report filed by the CBCID dated 2&'@1 2013 and the affidavit filed by
the petitioner and the counter affidavit :i].agmab! ‘the second
regpandent. . g

15. At the outset, it u to be ste that xm’ma it;tnnar, bq.tng“
the affectionate father the misai‘g oy lﬁﬁ peatedly come
forward with the fond hope 'eo the itfgqﬁ thgf hig® gun ig very wich
@live and he could have basn kidnaped and. J‘tepﬁ* in/some undisclosed
place. Though it is alleged-by the pq,mi“o{;ex t.;;ét ‘he iz having s
guspicion against the second respd“hdent, we arg of the congidered.
view that we cannot express eny opinion on- ‘thaw gspect and it is for.
the investigating agency to find out the t;ut’h. It is the consistent

md anxious ' consideration to tha
ither side “=@nd, perused the

version of the petitioner that -the.body said to have been found by -

the investigating agency is not the body of hig son. In  order Lo
substantiate the said version of the petitioner, Dr.V. sumsh,‘ the
learned counsel for the petitioner took enormous paé.n and took ue-
through the meticulous documents filed by the petitioner :l.nclw:ing,
the documents downloaded from the police webgite in respect of tha
unidentified dead body regarding the miseing person. ;

16. It is pointed out by the learnad counsel for the petitioner
that there are wariations in respect of the said police welksite
regarding the misging person details since in one webhsite, it ig’ .
mentioned in the column - search keys as "A black hole on the xright-
shoulder”™ found on the migsing boy. But, in the same website, it is
subseguently reflected under column 'search keys' as "upper teeth
slight. damage™. It is further mentioned that in respect. of age found.
on the unidentified deed body claimed to be that of :ha migeing b-uy,‘



as a person aged 40 years and in the column “dress",. :i.t. .’w mntionedi_

as "green color Fullhand shirt, thick blue color pant, sliveless

banian, thick blue jatti”, but, according to the pot.itionex, such
dress was not worn by the petitioner's son. when he 1ast1y leff tha
house.

17. Added to theee variations and inconsistencies, it is pointed.
out by the learned counsel for the petitioner that it is pertinent to.
note that in the post-mortem certificate, the age of the dead- body_
was mentioned &8 40 years and the final opinion of the doctor is
stated as hereunder:-

"No definite opinion could be given.  However,

death due to compressign of the ﬁﬁk cannot be ruled
out.

‘ 3 %

18. It is the -grievance of the. giet.:.i::l,cuwl:,,?‘ElEh ‘111l date, 'the
preseant investigating agency cncgw l@g not  taken rious, steps Lo
find out whether the body, said. autv;g ‘been ‘found end alleged to
have been identified ie really tl\{o bﬁdy qét the misa% !ioy or not.

, e

19. A perusal of the suwt Eﬁgm ated z3. m,;ﬁin? reveals: :nar
the present investigating agency viz., CBCID has w further ataps‘_ ;
on receipt of documents from the: local police % post -mar tem.
certificate etc., The prtynt 5 i CBCID po ece:.vsd ~‘the
guperimposition report and n;:h ollectgd samples
from the parents of the missing '  ent r s
gtated that the said test proved. p@i;,’bj.v,g} It is y
status report regarding - the wll  test “gondycted
investigation commenced by. the- cmiu as h.feunder"-f‘"

T OEEL L I ‘mpRt relgm;t‘ul.l.y Submit furtrmt ‘that
aefter a due examination of the sk;ul‘l with mandible,
DNA was extracted from-the skull and compared. The
experts are of the opinion that the skill with
mandible beleongs to a human male individual (i.e) the
child to whom the skull with mandible belonge was: the
biological son  of Mr.BushilMandal ‘and 'Mrs.Prema
Mandal. Therefore, the investigation g0 far done
disclosed thet the missing boy Bandesh was done to
death by another boy (name mentioned in the report . .
has been deleted), due to rivalry in love affair with
a girl. Also  investigation .di,scloaed that  the
unknown male dead body concern in SJ.pc:ot. PE.
Cr.No.374/2011 u/s.174 Cr.P.C. @ 302 IBC, is that of
the missing boy Sandesh. ™



20. In the same report, in paragraph 24, the expert oplnlon as
per the guperimposition report, is stated as hereunder:- ;

" It is submitted that during the -course of
investigation, the photograph of the migsing hoy Sandesh
and the skull conceznnd in Cr.No.374/2012. afl sipeot
police station was subjected for supazi.upos.i.!:ian tegt.
The expert has opined "that the skull could very ws.Ll
have belonged to the male individual sgeen in the
photograph™ (2) To ascertain the age of the =kull; the
game skull was gent to ‘Fgrsmmm.,dﬁpnrtmm‘, Bovernment
Mohan Kumaramangalam Medicel Cellege Hospital, Salem,
for dental examination. After a due e i.nnt T30 311 Ry
Forenzic Expertg have issued a ropdtt tha Jthe age " or -~
the ®kull is above .17 yesats ana AT . {3)
Further, to ascertain the identity or f.h 1 person
and skull said supra, the skull was sent Wﬁ%ﬁ Nadu

Forensic Science Department, - mmna:. for gxc ng  DNA
profile and to compare the- um-mw ‘the DNA prof es of
the petitioner and his wife. In this regard, géport was
received from Tamil Nadu For ¢ sScience rtment,
Chennai, which shows thet. Yethe skull with ndible
belongs tae a human individual (i.e.) the crﬂl ¢i whout
the skull with mandible belongs was the b;galqﬁ zl sen :
of Mr.Sushil Mandal and ‘Me.Prema Mandal?, ~Vid
175/2012 of TNFSL, Chenngi; deted . 201770, | /

P

& I k S T o
21. A perusal of tue above ¢ 'Qi;d" tt?fn i g ine the smmm.u‘,t
report filed by the CBUID discloses thst tb.c C% as ‘taken further

gteps by way of taking blood ‘samples £ rom” the pare 't of the migsing
oy and sent the skull bone to ascertain the age iz bone case test
and they have also fixed one- of ‘the cl“%ﬂdtod’ of the missing boy, .
who is alleged to have relatxonsﬁrp U’ith the daughter of the aacond_'
respondent as an accused. - : :

22. However, the petitioner is 8till not sst.l.stied “ana expzessed” :

apprehension that he may not get fair and unbiased anvaatigatznn at.;:_ﬂ_

the hands of the present investigating agency viz.. CBUID. The
reason for such apprehension as pointed owt by the learned counsel.
for the petitioner is to the effect that there  ate lot .af
inconzistent statements made in the police website to ‘the cfftct .
the particulars mentionad rvegarding the age of the ;mdy.— which

round &nd subjected to post mortem as 40 years., whereas, the m:l‘aa‘;&ngj o
hoy is about 17 years. It is also highlighted by way of tabular. .

column in the affidavit filed in support of the petition in M.P: Ho. 1
of 2013 to substantiate the version that he is confident that the‘
body now found and claimed te be that of the migsing son is not :l‘tat"
of hig son as hereunder:- i
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SN,

Description of the wnidentified body

oy

The body is that of a middle aged man,
aged about 40 years, who was described
as strong and stout.

| Description of my sen |

Aged about 17 ysarﬂ‘"
old: normel, Ak dihy o oo
more on the lesn side. |

&

Clothes found on the UID-Green color
full hand shirt, thick blus color jeans
pant, sleeveless banian, thick blue
jatti

|clothes worn by my son. -

at the time ha want.
mizgsing~ blue and |
graen striped shirt,

Jgrey and black colour ::
|pant, white banian,

uhxta jatti.

Upper teeth missing / h:pkqn.
picture of the ekull shown' &ﬂv& ;gt
of ths upper teeth were. missing.
per Modi in 'Med!tialﬂ#urispmdencwﬁn
Toxicology'
to destructive agents’ thav
structures and are well pro

- “Teeth are more t‘esmta‘i‘it‘ v

o injury. ,,mamm m -'
letely intact. [ 'No
e%-j' Cmigeing o0

Kean. 1 5

Note.

deliberstaly | withput]
natice ‘b' hs<'cﬁaﬁééd'“
tbu s v ;

Jihﬁ?‘#” arch keys™ |
upy th sligh!.ly,

dam :
Eabr r.m wag one to~
BUD] their false|
#13*’& at the UID waé‘;
AT Egat ogjny son. :
4las per the post mortem '23ﬁ5§% “the My sgﬁrw«nt missing on

deceased died &5 =
autopsy.
Oetober, 2011. Thus time B: deat
fixed between 18™ and 19*'dctobar.

7 “days prior ta

Post mortem was done. 42!&“'1

15"/ october. As per|

as{of the alleg
onit ewd)

m&

Vpunmﬂ‘ my son into tfh‘ﬁ o
i o i o) it il

lake  ofi.  the
otober. | Hence. dataﬁ ;
de nat metch. : =

Ag  per the post mortem report ner:!:
specimen shows wunderlying contusion.
The cause of death though not definite

it dis stated that death due to
compression of neck cannot be ruled
ont.

- per - the
confasuion
alleged
omitted) he pushe
gon into the lak
[ the cou g
October, 2011, aﬁd Saw
my son drown in thel
lake., There is  no
mention of any aemeu:.t‘
on the: nec-k. »

Ca 0o78; =
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odl

S.Ro.

pescription of the unidentified body |

Description of my €on. |

Body was found upstream of Arasannati
lake.

The alleged pushing of }
my son into-the lake

was downstream.

T|The black and white photo copy of the
photograph of the body produced in
court has no face. It is just a mass
aof - flesh. The post mortem report
states  that the | eye balls ~ were
protruding, moving maggote  seen  in
mouth and nose. 'Thus there is a doubt
whether the photocopy producsd in com:t
is gaenuine. . L5 Bk

_._H 5
f|No diatom was px-gitent in the staﬁms hoper the alldgid
sample analysed. igion  of minor|

name m:.tted) T
\puﬂ% ‘gon into the|
1!):0' and  waited and
saw gy ﬂsan drown in|

tha Qﬁt‘{?

9|as per the post mortem tgpm't the|My son‘deft the house

stomach was ampty. on @ 011 after
| hamﬁiﬂiﬂdr which a |
prop 1. :
e 7 Sy ? ; ‘

23. By placing rsla.pnm on.
counsel for the petitioner.
improvement and the present ‘investi
investigation carried on by, tha m:ai: pol;lc;e‘z 2

spch,ﬁ,gﬁbu],ar coi n,_ the lesarnad
s that” thefe ds ahsolutely no.

24. Considering the above ﬁaid facgprs rai.sed by the leatned
counsel for the petitioner, we are-of-the view that the pbtitionez is-

very much confident that the body now found and sub;aw:ted to all test

cannot. be of his son and he has raised the apprehension to the. effect
hat he cannot get fair and unbisged investigation at ‘the hands | of
the present investigating agency viz., CBCID. :

25. At this juncture, it is relevant to refer the decision of
the Honourable Apex Court in the case of K.S5.Sodbi Vs. State of U.P.,

reported in AIR 1994 SC 38, wherein, ‘the Apex t‘:uut‘ ‘hae heI.d :
hersundar: -~ : :

Y 3o g iny qoard Howaver, :ai‘thtully the 1m:al'
police may carry out the invaatigat-ion, the same
will lack credibility since the allegations are
against them. It is only with that in mind we
having thought it both advisable and desirable  ag
well a3 in the interest of Jjustice entrust the
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investigation to the Central Bureau of Investigation
forthwith and we s0 hope that it would complete the
investigation @t an early date €6 that | those
involved in the occurrence one way or the other may
be brought to book. We direct accordingly. ~In &0
ordering we mean no reflection on the credibility of
either the locel police or the State Goverhment but
we have baen guided by the larger raquirmnts of’
justice.™

Z6. In Lhe case Orf State O Nest Bengal ana others vs. comit::h :
for Protection of Demovratic Rights;- ~West Bengal and Others rep 4
in (2010) 3 $cC 571, wherein, the Apex: court nas ht.w as hsrm.mdef

" The words "life” ﬁn,fg""ﬁ; > erl:y are
used in Article 21 as Compendious dnclude

within themselves all the varieties of .
to make up the personal liberties of* a m ‘and not
merely the right to the tinuance q! ﬂp TEON' S
animal existence. All t _y""'_*xgw't,s oft life, | which
make & person live with human dignity &rgn Luded
within the meaning of &h ) &ifu . ThRe?

a duty to ‘enforce the } Srighte of} §
providing for fair and ,_J.nf?arual irw Foas
ageinst any person accusad commieah
cognizable offence, which  may e
officers. _Article 21 iﬁyiésg ad ap
only takes within its told “enfor d, nt

ale

.‘3 hts of the

rights of an acmsed “but

victim. In. certain situation: ; to the

crime may seek for. andf«njgall be nt ect:.an by

the State. The right to life and _na libarty is 2 oo Bt e SupiceT
peramount. Likewise, if M;tldlqs( 11"' j 19 ‘are put At coURnEE e
out of operation, Article. 3‘1 w‘ill _be drained of ite Sy St

life blood.

Being the protectors of civil lxbart;es ef the
citizens, the Supreme Court and the Hj.gh Courtg have
not only ths power and jurisdiction but  &lso an
obligation to protect the  fundamental @ righte,.
guaranteed ky Part II in general and under Article 21
of the Constitution in particular, zealously: and
vigilantly. Therefore, a  direction by the High
Court, in exercige of its Jurisdiction under Article
226 of the Constitution, to CBI to investigata a
cognizable offance alleged to have bq&n ‘comm_:n,igt_ed
within the territory of a State without the consent
of that State will neither impinge upon the federal
structure of the Constitution nor viplate:  the
doctrine of separstion of power and shall be valid in




L]

However, despite wide powers conferred = by
Articles 32 and 2¢6 of the Constxtutiunf while
passing any order, tha Courte st bqqq: in m&nd
certain self-imposed limitations on the exercise of
these constitutional powere. The wvery plenitude (> 4
the power under the said articles raqulras grant
caution in itg exercise. Insofar as the question of
issuing a direction to CBI to conduct investigation
in a wcase is concerned, although no  inflexihle
guidelines can be laid down. to decide whather or not
guch power should be exerciged but time and again it
has been reiterated that such. gtuerkin PO B O PRt
paessed as a matter of routine ue;ely because &
party has levellgqvlomnﬁiiiegattmns ht?lggﬁztha local
police. This. axttlnrdlnary power must be wxarclaed
sparingly, cautiously and in - oquptlﬁn Ltuatxons
where it becomes necessary to provide cx ggpi Lty and
ingtil confidence in iavoqﬁﬁ&qgigﬁs or where such an
order may be necessary for d complete. jﬂthae and
enforcing the fundamental ¥i n o order
directing an enquiry by CBI should be pagﬁd; only
when the High Court, after considering thermaterial
on record, comes to & conclusion that sunh_?hﬂarlal
does disclose prima fecie case calling or - an
investigation by CBI or any uthorusimilar Eg cy%““

27. In wyet another decision in Rubqpbuﬂdin sn&**b Va. State of
GGujarat and Others reported in (2010) 2 scc {Cri) 1006, the Hon'kle
Apex Court has held that,

" It was @ negesgary . to < ensure that
investigation should not only be fair but
should also eeen fto be. fair, in order  to
ingtill confidence in the wind of victimg’
relativeg and general public.™

28. Tet us now consider the above Beid factors pointed out by
both sides with the touch-stone of the principles laid down by the

 Hon'"bla Apex Court in the decisions cited supra.

25. If we consider the inconsistencies and variations. pointed oo

out by the learned counsel for the petitioner on the basis of the
tabular column 8g incorporated earlier in our order, as stated in the
affidavit of the petitioner as well as on the basiz of the perusal of
the pest-mortem certificate and the materials downloaded from the
website, we are of the view that the investigating agency, till date
hag not prime facie established that the body said to have heen found.
and identified is that of the body of the missing person.
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30. We cannot ignore and brush aside the  version of  the
petitioner that they have not identified the body said to have been
found by the investigating agency as that of the missing boy. It is
the definite stand of the petitionsr as stated in the affidevit that
neither bimgelf nor hie wife has identified the hody =aid to have
been identified by the investigating agency as their missing son.
The definite stand of the petitioner in his affidavit, filed in
support of the petition is &s hereunder:-

"There are many injuries on the body. The
body was clearly not that ofiamy son. I informed
the police as well. If it was that of my aqn we
would have definitely | ;W it and ‘not
arandoned it. Even in the police waebsite where
the photos and details of all un;,ﬁem[aﬂed
bodies ere given, the description given wasg that
it was the body of a 40 yeer old man. _Iden ity
wag given as one broken tooth- The ph@;o{gnpm 1N
the police website clearly” W the :t'aca e

31. In view of the spcau;.c tmjl definite stend  taken by the
petitioner, it is crystal clear tm the petitioner is not mposz.ng
confidence in the. investigation cerried on *rhy the present
investigating agency CBOID. :

e

32. TLastly, at the risk of repetition, it %31:% be reiterated
that the Hon'ble Apex Court in thg deal sions ci}s;! /gupra has held
that it is necessary to ensure that invegtiggﬁj_gn £hould not only be
fair but slso seen to be Fair, in order to instil confidence in the
mind of victims' relatives and general public. 4

33. For the foregoing reagons, we. hﬂVd conie to the irresistible
conclusion that in the interests of j'ustu;c and in order to instil
confidence in the minds of victim .and t6 ensure effective, fair and.
unbiased investigation, it is necesgary to entrust the investigation
to an independent agency wiz., Central Buresu of Investigation. The
CBCID police viz., the present investigating officer nominated by the
third respondent herein shall hand-over the entire records c’cmnﬁct.ed
with this case  to the | Joint @ Divector,  Tentral ' Burdau’ [jof!
Investigation, Rajaji Bhavan, Besant WMNagar, Chennai within 15 daye
from the date of receipt of a copy of this order. It is made clear - SmRE s
that the Joint Director, ©BI, in turn shall nominate & competent = "
police official of CBI, not below the rank of Deputy. Supﬁtinttnddnt' & ok
of Police with sufficient team of officisls to asgist hinm and to
investigate into thig matter. It is further made clear that the State
police shall give all co-operation and co-ordination to the CRI |
police in respect of the investigation to be carried out hy the CBI
in this matter.
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34. Accordingly, t,hu Haban Corpug Petition is d&,npouﬁ of w:i.th
liberty to the petitioner to approach this Court on the basis v
outcome of the investigation done by the CBI, if ha isg having any
grievance. In view of the above order, the Miscellaneoug Petition isg
closeaed.

sa/
Agst. Registrar

/True Copy/ ﬁ}ﬂd’;:;hg

( s «
gub Aust.n-qistrar ca i et or

nysri e Ve -
Ta
1. The Inspector of Police,

gipcet Police Station,
Hosur, Krishnagi.ri.

2. The Additional Director Ganerﬂﬁ e! To&ic&,
CBCID, Chennai.

3. The Public Prosecutor,
High Court, Madras.

4. The Joint Director, w
Central Bureau of Investigation, ¥
Rajaji, Bhawan, Besant Nagar,
Chennai~S0.

+ 1.CLC, -T0 MR.N. Nagaaaila, rdvocate Sr. 15630

+ 1 8.C. TO MR, V.., Bnnnmugamthan, MVC)GGKQ sr lissze

HCP.Mo.1908 of 2011,

¢ M.P.NG.1 of 2013

TRM [CO]
RR 13/04/2013




WRRILS

MG
&R No. ( L

Carbon G(OPY dpptication
L4

e b '.mmm:ﬁ
Applélﬁb‘h’ Réf‘.:ﬁ"".;d BT Y .Iw.t-.-.-..'.-.:'.'.-.-.-.'.. )

g ..-.'.tramw.'.m

APPW W@'ge?‘!ﬁ EREnLn

5
€c-an Offcer

€ i e off

T




